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St atenent of the Case

This case is before ne based upon a Petition for Assessnent
of Cvil Penalty filed by the Secretary of Labor (Petitioner)
alleging two violations by D xie Fuel Conpany (Respondent) of
30 CF.R Section 75.202(a). Subsequent to notice, the case was
schedul ed for hearing in Johnson Cty, Tennessee, on March 7,
1995. At the hearing, Petitioner made a notion to approve a
settl enment agreenent regarding Ctation No. 4249321. Respondent
has agreed to pay the full assessed penalty of $189. | have
consi dered the representations and docunentati ons submtted
relating to this citation, and I conclude that the proffered
settlenment is appropriate under the criteria set forth in
Section 110(i) of the Act. Accordingly, the notion to approve
settlenment is granted.

The remaining matter in this case, G tation No. 4249322, was
heard on March 7, 1995. Andron WIlson testified for Petitioner.

M chael McM Il an, Lew s Eugene Bl evins, and Eddi e Sargent
testified for Respondent. Counsel for both parties el ected not
to file a post hearing brief.

Fi ndi ngs of Fact and Di scussion




. Violation of Section 75.202(a), supra

On March 22, 1994, Andron W/ son, an MSHA | nspector,
i nspect ed Respondent’'s No. 2 mne, an underground coal mne. In
essence, he testified that the roof was | oose and broken in an
approxi mately 300 foot area of entry Nos. 4 and 5. He said that
a lot of |loose rock had already fallen, and that "a | ot of them
that were left were cracked and hangi ng down" (Tr. 36). He
estimated that the |argest chunks of rock were 24 inches by
approximately 30 inches. According to WIlson, the rocks
"averaged" (Tr. 37) up to 8 inches thick. He stated that he
coul d hear chunks of rocks falling when he made his inspection.

The roof was supported according to Respondent's roof
control plan. Sixty inch bolts had been inserted into the roof
on 4 foot centers. Also, steel straps, 20 inches wi de and 16
feet long, were held to the roof by bolts. The distance between
the bolts was 40 inches. WIson indicated that "normally" there
is an "average" of 32 inches of "open roof" between straps
(Tr. 35).

Al t hough no m ning was taking place at the tinme, two nen
were working in the No. 4 entry. According to WIlson, there were
"many areas" of unsupported roof, and | oose dry rock containing
cracks and gaps throughout the section at issue where M chael
MM Ilian, the section foreman, had directed the workforce to
"set up this section" (Tr. 36).

Wl son issued a Section 104 (d)(1) citation alleging a
vi ol ation of 30 CF.R " 75.202(a) which provides, as pertinent,
as follows: "[t]he roof, . . . of areas where persons work or
travel shall be supported or otherwi se controlled to protect
persons from hazards related to falls of the roof

M chael MM Ilian, who was a bolter and foreman on March 22,
1994, and who acconpanied Wl son, stated that he did not see any
hazardous conditions in the roof of entry No. 4. He said that
nothing was falling fromthe roof. He testified that he | ooked
at the entries along wth WIlson and that the condition of the
roof was "not as bad as he (WIson) was saying it was because we
had straps init" (Tr. 83). He stated that, regarding the safety
of the roof, "I did not see anything wong with it at the tinme"
(Tr. 89).

Lew s Eugene Bl evins, Respondent's Superintendent, who al so
was present wwth Wl son, indicated that before the inspection on
March 22, there was no likelihood of an accident or injury
occurring in the area due to rock falls. However, on cross-
exam nation, he was asked whether at the start of the shift on
March 22, the area in question needed scaling, and he answered
as follows: ". . . you mght have found one or two little pieces
you m ght needed to scale"” (sic) (Tr. 108). He further
el aborated as follows: "[well, that would be hard to say if



it needed scaling. You would have to -- when you nmake your
exam nation, then you would determne if it needed scal ed or
not, which | didn't see nothing that needed scal ed down" (sic)
(Tr. 109).

| find the testinony of Respondent’'s w tnesses insufficient
to inpeach or significantly contradict the testinony of WI son
regardi ng his observations. Further, |I find that there is
insufficient evidence in the record to inpugn any inproper notive
on the part of WIlson regarding his opinion that the conditions
he observed were hazardous to mners working in the area. | thus
find that although the roof had been supported by bolts and
straps, the conditions were such that the roof was not adequately
controlled to have protected the mners working in the area
fromthe hazardous conditions associated with | oose and broken
roof. For these reasons, | conclude that Respondent did violate
Section 75.202(a), supra.?l

According to Wlson, had the conditions in the roof not been
abated the | oose and broken rocks woul d have eventually fallen,
time causing serious injuries.

I'n essence, according to Blevins, the roof had formed an
arch between the straps of the roof. He opined that if |oose rock
is pulled around the straps, which provide the bases for the
arches, the roof bolts would becone di sl odged. Conpliance with
Section 75.202(a) does not require the pulling of |oose rock around
footnote No. 1 cont'd.

straps. Hence, even if arches were present in the roof, Respondent
is not relieved fromconplying with the ternms of Section 75.202(a),
supra requiring the support or control of the roof to protect
mners fromthe hazards related to roof falls.




1. Significant and Substanti al

According to McMullian, after the inspection Wlson told him
to pry down | oose rock and that "a lot of it wasn't as |oose as
what he (WIson) thought it was", and that "we was having to
force it down", as "there wasn't nothing that was | oose" (sic)
(Tr. 86). MMIllian indicated that in his 9 years of experience
wor ki ng at the m ne, he does not recall any injuries resulting
fromdraw rock "between these straps" (Tr. 85). In the sane
fashion, Blevins testified that, in his 10 years at the mne, he
could not recall any problens or injuries fromrock falls in the
area in question. He opined that there was no |ikelihood of an
accident froma rock fall. He indicated that he would feel
confortable working in the area "as it was" on March 22
(Tr. 100).

| have considered the above testinony of Respondent's
W tnesses concerning the likelihood on an injury resulting from
the cited conditions. However, due to the extent and size of
| oose material as set forth in Wlson's testinony, | conclude
that the violation was significant and substantial (See, WMathies
Coal Co., 6 FMSHRC 1, 3-4 (1984)).

[, Unwar r anabl e Fail ure

The area in question was preshifted prior to its being cited
by Wlson. According to Wlson, Blevins and McM I lian did not
deny that there were any problens with the roof. Both McMIIian
and Bl evins, in essence, opined that the cited conditions were
not hazardous. According to WIlson, when he discussed the cited
conditions wwth McMIlian and the need to renove the | oose rock,
MMIlian told himthat " ... if I pull it today, its just going
to need pulled again tomorrow' (sic) (Tr. 39). MMIlian
explained that if rock is pulled off the straps, the roof |oosens
and has roomto nove.

G ven the extent of the roof area that had | oose and broken
roof, the fact that the roof had been inspected that norning on a
preshi ft exam nation, and the fact that nen were working in the
area, | conclude that the violation herein resulted from nore
t han ordi nary negligence, and reached the | evel of unwarrantable
failure. (See, Enery Mning Corp., 9 FMSHRC 1997, 2203-2204
(1987).)

| find that a penalty of $3,500 is appropriate for this
vi ol ati on.

ORDER




I T IS ORDERED that, within 30 days of this decision,
Respondent pay a total penalty of $3,689.

Avram Wi sber ger
Adm ni strative Law Judge

Di stribution:

Thomas A. G oonms, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, 2002 Ri chard Jones Road, Suite B-201, Nashville,
TN 37215-2862 (Certified Mil)

H. Kent Hendrickson, Esqg., Wodland Hlls, Drawer 980, Harl an,
KY 40831 (Certified Mail)
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